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STATEMENT OF THE CASE
Nature

Of The Case
Jilene

Marie

Webb

appeals from the judgment 0f conviction entered upon her conditional

guilty plea t0 possession of heroin

district court erred in

Statement

Of The

In the

and reckless driving.

appeal,

Webb

contends that the

denying her motion t0 suppress.

Facts

And Course Of The Proceedings

morning of November 2016, an employee 0f a drive-through coffee stand

who had

d’Alene contacted police about an individual
(12/4/17 T11, p.10, L.7

the coffee

On

from her

— p.1 1, L4.) The

car.

individual

(12/4/17 Tr., p.1

1,

ordered coffee

was continually

Ls.4-6.)

at the

in

Coeur

stand that morning.

falling asleep

The individual then drove a

While ordering
short distance

away, parked her vehicle, and remained there with the engine running for approximately one

hour by the time police were contacted.

employee continued

to observe the driver

her head dropping forward. (12/4/17

(12/4/17 Tr., p.1

He

The coffee stand

Tr., p.1 1,

Ls.13-16.)

t0 the scene.

(12/4/17 Tr., p.7, Ls.6-12;

located the reported vehicle and observed that the vehicle’s engine

that the driver’s side

p.14, Ls.13-15.)

Ls.10-13.)

While she was parked and saw her falling asleep, with

Coeur d’Alene Ofﬁcer David Kelley responded
p.10, Ls.4-9.)

1,

window was completely

He

rolled

down. (12/4/17

also spoke With the coffee shop

(12/4/17 Tr., p.12, Ls.17-21.)

He

employees

then approached the vehicle and

whom he later identiﬁed as Jilene Webb.

(12/4/17 Tr., p.14, L.19

Tr., p.12,

who

made

— p.15,

was

0n, but

L.22 — p.13, L.9;

observed the driver.

contact With the driver,

L.13.)

Ofﬁcer Kelley observed
(12/4/17 Tr., p. 14, Ls.3-12.)

cards.

(1d,)

Her hands were

over the steering wheel, apparently asleep.

in front her, grasping folded

up pieces of paper and

Ofﬁcer Kelley then identiﬁed himself as a police ofﬁcer, and

(12/4/17 Tr., p. 14, Ls.16-18.)

startled.

were droopy. (12/4/17

eyelids

Webb slumped

that her speech

When Webb

T11, p.16, Ls.6-8.)

was slow. (12/4/17

up,

looked up, Ofﬁcer Kelley observed that her

When Webb

Tr., p.16, L.8.)

Webb woke

spoke, Ofﬁcer Kelley observed

Ofﬁcer Kelley did not smell any odor of

Webb

otherwise

appeared t0 be possibly under the inﬂuence, Ofﬁcer Kelley contacted an ofﬁcer

who was

alcohol in

Webb’s

assigned to

work DUI

Webb
morning.

presence.

told

(12/4/17 Tr., p.17, Ls.13-15.) However, because

investigations. (12/4/17 Tr., p.15, L.23

Ofﬁcer Kelley

that she

—

(12/4/17 Tr., p.17, L.20

was

tired

p.18, L.4.)

— p.16,

from working

Webb

L.10.)

late

and awaking early

denied using alcohol or controlled

substances that day, but acknowledged being 0n probation for heroin possession.
p.18, Ls.15-21; State’s Exhibit

last

1,

ﬁle #1 190569, 3:02-3:13, 4:28-4:45.1)

time she had used heroin was approximately six months

Ofﬁcer Kelley informed

Webb

her. (State’s Exhibit 1, ﬁle #1

that

an ofﬁcer was 0n the

Ls.20-24.)

vehicle,

by her own

1

The

earlier.

way

t0

claimed that the

(12/4/17 Tr., p.19, Ls.4-14.)

perform ﬁeld sobriety

tests

0n

Sterling then arrived at the scene. (12/4/17 Tr., p.24, Ls.1-

Ofﬁcer Sterling contacted Webb, Who was by
request.

Webb

(12/4/17 Tr.,

190569, 5:20-5:29.)

Coeur d’Alene Ofﬁcer Joshua
5; p.26,

that

this point outside

(12/4/17 Tr., p.27, Ls.6-12; State’s Exhibit

1,

0f the

ﬁle #1 190569, 7:57-

broken up into 9 separate Video ﬁles Which were
individually entitled 1190541 through 1190971.
state

received State’s Exhibit

1

8:13.) Officer Sterling observed that Webb was lethargic, had droopy and somewhat constricted
eyes, and had a difficult time keeping her eyes open. (12/4/17 Tr., p.28, L.7 – p.29, L.1.)
Responding to thorough inquiries from Officer Sterling, Webb relayed that she had a
thyroid problem that she took medication for, had been sick with flu-like symptoms, and had a
problem with her hip. (12/4/17 Tr., p.41, L.7 – p.44, L.12; 12/5/17 Tr., p.18, Ls.8-17; State’s
Exhibit 1, file #1190541, 3:56-8:25.) Officer Sterling then began to conduct the standard field
sobriety tests. (12/4/17 Tr., p.29, Ls.3-5.) Webb did not show any signs of impairment in the
horizontal gaze nystagmus test, but failed both the walk-and-turn evaluation and the one-leg
stand test. (12/4/17 Tr., p.29, L.18 – p.37, L.21; State’s Exhibit 1, file #1190541, 8:25-16:05.)
This constituted a cumulative failure of the field sobriety tests. (12/4/17 Tr., p.37, Ls.22-25.)
Officer Sterling then arrested Webb for driving under the influence. (12/4/17 Tr., p.38, Ls.1-5.)
Webb provided two BAC samples of .000, but a certified drug recognition expert
subsequently determined that Webb was under the influence of a narcotic analgesic and unable to
safely operate a motor vehicle.

(R., p.17.) Before she was booked into the jail, officers

recovered a plastic wrapper containing heroin from Webb’s clothing. (Id.) The state charged
Webb with driving under the influence and possession of heroin. (R., pp.49-50.)
Webb filed a motion to suppress evidence recovered in the course of her encounter with
police. (R., pp.56-57.) Webb argued that Officer Kelley lacked reasonable suspicion to detain
her for the DUI investigation, and that Officer Sterling lacked probable cause to subsequently
arrest her for driving under the influence. (R., pp.58-63.)

3

After a two-day hearing at which Ofﬁcers Kelley and Sterling testiﬁed, and

Video footage of the investigation was admitted (12/4/17

1),

the district court denied

p.24, L.17).

Webb’s motion

After reciting

its

factual

Tr.;

12/5/17 T11;

ﬂ alﬂ

at

State’s Exhibit

to suppress (R., pp.74-75; 12/5/17 Tr., p.15,

ﬁndings (12/5/17

Tr., p.15,

which

L.15 —

L.23 — p.19, L.2), the court

concluded both that Ofﬁcer Kelley had reasonable suspicion to detain

Webb

(12/5/17 Tr., p.19,

L.10 — p.23, L.10), and that Ofﬁcer Sterling had probable cause t0 arrest her (12/5/17 TL, p.23,
L.10 — p.24, L.15).
Pursuant to a plea agreement with the

state,

Webb

entered conditional guilty pleas t0

possession of heroin and an amended charge 0f reckless driving, preserving her right to appeal

from the

district court’s denial

L.15 — p.19, L.22.)

The

of her motion to suppress.

district court

probation. (R., pp.103-1 10.)

Webb

(R., pp.82-84, 86-88; 1/18/18 Tr., p.4,

imposed a suspended sentence and placed

timely appealed. (R., pp.1

1

1-1 14.)

Webb on

M
Webb

states the issue

Did the

0n appeal

district court err

When

it

as:

denied Ms. Webb’s motion t0 suppress?

(Appellant’s brief, p. 8.)

The

state rephrases the issue as:

Has Webb

failed t0

show

the district court erred

by denying her motion

t0 suppress?

ARGUMENT
Webb Has
A.

Failed

T0 Show That The

District

Court Erred

BV Denying Her Motion T0

Introduction

Webb

contends that the

(Appellant’s brief, pp.9-14.)

district

Speciﬁcally,

by denying her motion

court

erred

Webb

contends that the

t0

and concluding that Ofﬁcer Sterling had probable cause

suppress.

district court erred

concluding that Ofﬁcer Kelley had reasonable suspicion to detain her (Appellant’s

12),

Suppress

both by

brief,

pp.10-

to arrest her (Appellant’s brief,

pp.13-14).

Webb’s

assertions

fail.

Webb made by

observations 0f

A

review 0f the record and applicable law reveals:

the the coffee stand employees and

(1) the

Ofﬁcer Kelley reasonably

justiﬁed the investigative detention; and (2) these same factors, combined With Ofﬁcer Sterling’s
further observations 0f

sobriety tests,

Webb, and Webb’s

constituted probable

failure t0 successfully

cause justifying Webb’s arrest for driving under the

inﬂuence. This Court must thus therefore afﬁrm the

B.

Standard

The
standard.

complete the standard ﬁeld

district court’s determinations.

Of Review

appellate court reviews the denial of a

State V. Linze, 161 Idaho 605, 607,

motion

t0 suppress using a bifurcated

389 P.3d 150, 152 (2016)

(citing State V.

147 Idaho 206, 207, 207 P.3d 182, 183 (2009)). The appellate court will accept the

ﬁndings of fact unless they are clearly erroneous. Li
at 183).

(citing

However, the appellate court freely reviews the

trial

m,

147 Idaho

at

Purdum,

trial

court’s

207, 207 P.3d

court’s application of constitutional

principles in light of the facts found.

The power
draw

t0 assess the credibility

I_d.

(citing

m,

147 Idaho

at

207, 207 P.3d at 183).

0f Witnesses, resolve factual conﬂicts, weigh evidence, and

factual inferences at a suppression hearing, is vested in the trial court.

m,

127 Idaho 102, 106, 897 P.2d 993, 997 (1995); State

979 P.2d 659, 662

(Ct.

V.

State V. Valdez-

Schevers, 132 Idaho 786, 789,

App. 1999).

T0 Show That The District Court Erred When It Determined That,
Based Upon The TotalitV Of The Circumstances, Ofﬁcer Kelley Had Reasonable
Suspicion T0 Detain Her On Suspicion Of Driving Under the Inﬂuence

Webb Has

C.

Failed

Pursuant to the Fourth

Amendment of the United

States Constitution “[t]he right of the

people t0 be secure in their persons, houses, papers, and effects, against unreasonable searches

and

seizures, shall not

A

be violated.” U.S. Const. amend. IV.

police ofﬁcer

behavior “if there
a crime.”

is

may

detain a person for the purpose 0f investigating possible criminal

an articulable suspicion that the person has committed or

State V. Wright,

m

about t0 commit

134 Idaho 73, 76, 996 P.2d 292, 295 (2000) (quoting

Rawlings, 121 Idaho 930, 932, 829 P.2d 520, 522 (1992)). Such a detention
is

is

“is permissible if

based upon speciﬁc articulable facts Which justify suspicion that the detained person

been, 0r

is

about to be engaged in criminal activity.” State

P.3d 1220, 1223

m,

(Ct.

App. 2003)

(citing

Terry

V.

V.

is,

it

has

Sheldon, 139 Idaho 980, 983, 88

Ohio, 392 U.S.

1,

21 (1968); United States V.

449 U.S. 41 1, 417 (1981)).
“The reasonableness of the suspicion must be evaluated upon the

circumstances at the time 0f the stop.” State

V. Fairchild,

164 Idaho 336,

totality

of the

_, 429 P.3d 877, 882

(Ct.

App. 2018)

(citing State V. Ferreira, 133

Idaho 474, 483, 988 P.2d 700, 709 (Ct. App.

1999)). Reasonable suspicion “requires less than probable cause but

or instinct on the part of the ofﬁcer.”

“An ofﬁcer may draw
inferences

(citing Ferr_eira, 133

Idaho

at

483, 988 P.2d at 709).

reasonable inferences from the facts in his or her possession, and those

may be drawn from

(citing State V.

I_d.

more than mere speculation

the ofﬁcer’s experience and law enforcement training.”

Montague, 114 Idaho 319, 321, 756 P.2d 1083, 1085

(Ct.

draw from the

facts in light

0f his experience.” State

V.

“Due

App. 1988)).

weight must be given to the reasonable inference that a law enforcement ofﬁcer

is

Li.

entitled to

Nevarez, 147 Idaho 470, 474, 210 P.3d

578, 582 (Ct. App. 2009) (citing Te_rry, 392 U.S. at 27).

“The assessment of reasonable suspicion ‘must be based on common sense judgments
and inferences about human behavior.”’

Wardlow, 528 U.S. 119, 125 (2000)).

I_d.

at

475, 210 P.3d at 583 (quoting Illinois V.

“‘A determination

that reasonable suspicion exists,

however, need not rule out the possibility of innocent conduct.”’

429 P.3d

at

882 (quoting United States

V.

Fairchild, 164 Idaho at

_,

Arvizu, 534 U.S. 266, 277 (2002)).

In this case, after reviewing the Video of the encounter and considering the testimony of

the ofﬁcers at the suppression hearing, the district court concluded that

reasonable suspicion t0 detain

inﬂuence.

Webb

t0 investigate the possibility that she

(12/5/17 Tr., p.15, L.16

-

p.23, L.10.)

Ofﬁcer Kelley had

was driving under

the

In reaching this conclusion, the court

referenced the information obtained by ofﬁcers from the coffee stand employees, Ofﬁcer
Kelley’s observations of

L10.)

Webb, and Webb’s

prior heroin use.

(12/5/17 Tr., p.20, L.13

—

p.23,

The
It

district court

did not precisely identify

stated only that “[i]t appears

contact because [Ofﬁcer Kelley]

A review

Tr., p.22, Ls.8-1 1.)

from the record

was

when the

initial

detention of Webb took place.

that [the detention]

pretty early

d0 the FSEs pretty

calling in the ofﬁcer t0

0f the record reveals that by

was

this point in the

in this

early.” (12/5/17

encounter} Ofﬁcer

Webb

Kelley had reasonable suspicion to prolong the encounter and detain

0n

for the purpose

0f

investigating her for driving under the inﬂuence.

The coffee shop employees were concerned enough about Webb’s
t0 contact ofﬁcers.

One of the employees

asleep in her vehicle While she

employee continued
forward.

to

watch

described t0 police

was attempting

Webb

As

Webb was

demeanor

continually falling

1,

Ls.3-6.)

The

hour as she parked nearby, her head dropping

the district court properly observed, this

unusual behavior and an unusual circumstance and one that
a suspicion that Ms.

how Webb was

to order a coffee. (12/4/17 Tr., p.1

for the next

(12/4/17 Tr., p.11, Ls.13-16.)

actions and

I

was “an

think does create the beginnings of

under the inﬂuence of a controlled substance.”

(12/5/17 Tr.,

p.20, Ls.13—19.)

2

Though not necessarily determinative 0f the outcome of
Webb’s apparent contention that the detention occurred at

Webb

that

he had

initiated the process for the standard

this appeal, the state agrees

With

the time Ofﬁcer Kelley informed

ﬁeld sobriety

tests.

(Appellant’s brief,

p.11 (“at the time [Ofﬁcer Kelley] notiﬁed [Webb] he had called for backup ofﬁcers t0 perform

standard ﬁeld sobriety
crime”).)

tests,

he did not have reasonable suspicion that she had committed a

Therefore, everything Which occurred before this point

is

relevant t0 the reasonable

suspicion analysis, and everything Which occurred after this point (and prior to
arrest), is additionally relevant t0 the

district court’s

somewhat

probable cause analysis. However, the state asserts that the

conclusions were correct even if the point 0f

different time.

Webb’s formal

initial

detention occurred at a

Upon arrival, Officer Kelley’s observations of Webb and her vehicle only added to this
already significant suspicion. While Webb, to the district court, attempted to characterize what
Officer Kelley observed as simply “an exhausted woman with a thyroid problem who had
enough sense to park and try to take a nap,” (R., p.62), a review of the record reveals a very
different scenario. Officer Kelley observed that despite the cold weather, and Webb’s vehicle’s
engine being on, the driver-side window was rolled all the way down. (12/4/17 Tr., p.12, L.22 –
13, L.9; p.14, Ls.13-15.) Additionally, rather than resting with her head back, Webb was
slumped over the steering wheel, with her hands in front of her grasping folded up pieces of
paper and cards. (12/4/17 Tr., p.14, Ls.7-12.) Officer Kelley reasonably considered Webb’s
posture and the state of the vehicle as being inconsistent with one simply taking an ordinary nap.
(12/4/17 Tr., p.22, L.24 – p.23, L.11.) The district court also reasonably recognized that this
behavior – particularly leaving both the car engine on and window open – was unusual and,
implicitly, indicative of someone potentially being under the influence. (12/5/17 Tr., p.20, L.20
– p.21, L.4.)
After making contact with Webb, Officer Kelley also observed that Webb had “droopy”
eyes and talked slowly. (12/4/17 Tr., p.16, Ls.6-10.) Officer Kelley believed that, based upon
these observations, Webb could possibly be under the influence. (Id.) This belief was backed,
the district court noted (12/5/17 Tr., p.15, L.23 – p.16, L.2), by Officer Kelley’s training on the
symptoms of individuals who were under the influence, including in the context of DUI
investigations (12/4/17 Tr., p.8, L.20 – p.9, L.24; p.16, L.19 – p.17, L.8).

10

Finally,

though a factor of limited importance on

own, the court also properly

its

recognized that Webb’s admissions t0 Ofﬁcer Kelley that she had used heroin in the past
contributed t0 the reasonable suspicion Ofﬁcer Kelley possessed, particularly in the context 0f a
contact where the suspect appeared not to be under the inﬂuence of alcohol.

(12/5/17 Tr., p.22,

L.18 — p.23, L.8.)

Based upon these
contact with

Webb was

facts,

Which have not been contested 0n appeal, Ofﬁcer Kelley’s

entirely reasonable

the encounter and detain

Webb

and produced

for the purpose

at least

reasonable suspicion t0 prolong

0f continuing the

therefore failed to demonstrate that the district court erred

DUI

investigation.

by concluding

Webb

has

t0 the contrary.

Failed To Show That The District Court Erred When It Determined That,
Based Upon The Totalitv Of The Circumstances, Ofﬁcer Sterling Had Probable Cause T0
Arrest Her For Driving Under The Inﬂuence

Webb Has

D.

As noted

above, pursuant t0 the Fourth

“[t]he right of the people to

be secure in

Amendment of

the United States Constitution

their persons, houses, papers,

and

effects, against

unreasonable searches and seizures, shall not be violated.” U.S. Const. amend. IV.
“[W]arrantless arrests

State V.

m,
level

made upon probable cause do

Chapman, 146 Idaho 346, 349, 194 P.3d 550, 553
553 U.S. 164, 176 (2008)).

not Violate the Fourth Amendment.”

(Ct.

“Probable cause for an arrest

0f proof required for conviction.” Chapman, 146 Idaho

omitted).

App. 2008)

at

is

(citing Virginia V.

not measured by the same

351, 194 P.3d at 555 (citation

Rather, probable cause only “requires that the police possess information that

would

lead a person of ordinary care and prudence to believe 0r entertain an honest and strong

11

suspicion that a crime has been committed

140,

206 P.3d 501, 504

“depends upon the

(Ct.

totality

particular factual context.”

facts

upon Which

App. 2009)

the arrestee.”

State V. Finnicum, 147 Idaho 137,

(citations omitted).

The probable cause determination

by

of the circumstances and the assessment of probabilities in the
Li. (citing

the probable cause

Maryland

ﬁnding

is

V. Pringle,

540 U.S. 366, 370-71 (2003)). The

based are evaluated obj ectively and must take into

account the ofﬁcers’ expertise and experience. Li. (citing State

922 P.2d 1059, 1062-63 (1996)); Chapman, 146 Idaho
RaLirez, 121 Idaho 319, 323, 824 P.2d 894, 898

(Ct.

at

V. Julian,

351, 194 P.3d at 555 (citing

App. 1991)).

In this case, the district court correctly concluded that Ofﬁcer Sterling

to arrest

Webb

addition

t0

for driving

the

under the inﬂuence.

discussed

facts

above

that

Webb

complete the standard ﬁeld sobriety

supported

to the implementation

the state’s invitation t0

complete those
its

tests, as

that occurred after the initial detention. In light

Ofﬁcer Sterling prior

tests.3

ﬁnd probable cause

the

is

reasonable

In

suspicion

by Webb’s

of Webb’s health issues that she relayed t0

p.24, L.1

tests, the district

upon Webb’s
1.)

court rejected

failure t0 successfully

Instead, the court properly based

conclusion upon a totality 0f the circumstances, Which was supported by

3

p.24, L.15.)

well as Ofﬁcer Sterling’s observations of

solely based

—

court’s

—

additionally supported

of the ﬁeld sobriety

(12/5/17 T11, p.23, L.23

had probable cause

(12/5/17 Tr., p.23, L.10

determination, the court’s probable cause determination

failure t0

m

129 Idaho 133, 136-37,

its

own review of

However, “[c]ourts generally will ﬁnd probable cause Where the suspect fails ﬁeld sobriety
tests.” Bernardi V. Klein, 682 F.Supp.2d 894, 904 (W.D. Wis. 2010) (quoting Whited III, Flem
and Nichols, Donald H., Drunk Driving Litigation: Criminal and Civil 5:5 (2d ed. 2009, updated
September 2019).)
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video of the tests being conducted. (12/5/17 Tr., p.23, L.16 – p.24, L.15.) A review of the
record confirms that the district court was correct.
After he arrived on scene to conduct the field sobriety tests, Officer Sterling observed
that Webb was lethargic, had droopy and somewhat constricted eyes, and had a difficult time
keeping her eyes open. (12/4/17 Tr., p.28, L.7 – p.29, L.2.) Webb then went on to cumulatively
fail the field sobriety tests administered by Officer Sterling. (12/4/17 Tr., p.37, Ls.22-25.)
While Webb did not show any signs of impairment in the horizontal gaze nystagmus test,
she failed both the walk-and-turn evaluation and the one-leg stand test. (12/4/17 Tr., p.29, L.18
– p.37, L.21; State’s Exhibit 1, file #1190541, 8:25-16:05.) Officer Sterling testified that the
walk-and-turn evaluation contains eight observable decision points that indicate possible
impairment, and that the existence of two of these points in a particular evaluation constitutes a
failure of the test. (12/4/17 Tr., p.33, Ls.2-4; p.35, Ls.5-8.) Officer Sterling observed six of
these decision points in her evaluation of Webb, including loss of balance during the instructions,
and several missteps and stutter steps both walking away and back towards the starting position
of the test. (12/14/17 Tr., p.34, L.4 - p.35, L.4.)
Officer Sterling next testified that the one-leg stand test contains four observable decision
points that indicate possible impairment, and that the existence of two of these points in a
particular evaluation constitutes a failure of the test. (12/4/17 Tr., p.36, Ls.15-20.) Officer
Sterling observed all of these decision points in her evaluation of Webb, including swaying while
balancing, using her arms for balance, hopping while attempting to maintain the position, and
putting her foot down twice during the test. (12/4/17 Tr., p.36, L.21 – p.37, L.11.) The failure
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0f the walk-and-turn and one-leg stand
failure

0fthe

test.

Ofﬁcer Sterling

testiﬁed, in a cumulative

(12/4/17 T11, p.37, Ls.22-25.)

Based upon these
contact with

tests resulted,

Webb

facts,

Which have not been contested 0n appeal, Ofﬁcer

and implementation 0f the ﬁeld sobriety

produced probable cause

t0 arrest

Webb

for driving

failed to demonstrate that the district court erred

tests

was

entirely reasonable

under the inﬂuence.

by concluding

Sterling’s

Webb

and

has therefore

t0 the contrary.

CONCLUSION
The

Court afﬁrm the judgment of conviction and the

state respectfully requests this

district court’s

order denying

Webb’s motion

t0 suppress.

DATED this 27th day of September, 2019.

/s/

Mark W. Olson

MARK W. OLSON
Deputy Attorney General
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